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Introduction

1.

This submission is made on behalf of the Friends of Skeleton Hill Inc., a community
group based in Chiltern, Victoria.

The Friends of Skeleton Hill Inc. (FofSH) are opposed to the proposed Skeleton Hill
quarry on the basis that it will cause unacceptable environmental, visual and cultural
heritage impacts on the site, locality, and adjacent National Park.

The proposal is not supported by State and Local Planning Policy and does not
accord with the long term strategic vision for the Indigo Shire expressed in the MSS.

The application seeks to establish a new extractive industry and associated
processing plant on private property immediately adjacent to the Chiltern-Mt Pilot
National Park, approximately 3 km to the south-east of the Chiltern Township.

Skeleton Hill is the most prominent hill in close proximity to Chiltern, and plays a very
important role in the historical, cultural and social character of the town. It is an icon,
highly visible from numerous locations within the township, from the National Park, and
from the Hume Freeway.

More broadly, the landscape of the region is of special importance, as reflected in
Local policy in the Indigo Planning Scheme. The economic development of the Shire’s
tourism sector centres on the aesthetic value of rolling hills and high mountains,
capitalising on Chilterns position in the foothills of the Victorian Alps and Great Dividing
Range.

Once quarried, it will be impossible to rehabilitate or recreate the landform of Skeleton
Hill, or replace the ‘bite out of the apple’ as Chris Dance put it. Screening vegetation is
mere window dressing. This is the fundamental flaw in this application — in choosing to
locate a quarry on top of the towns most prominent hill, the applicant is unable to
rehabilitate or restore it to any form or shape that resembles its former self. The hill
and ridgeline will be gone, forever. This contrasts to a quarry located on flatter ground
or even the side of the hill (such as the old quarry) where vegetation can hide the hole
from view.

We note that Indigo Shire Council has issued a notice of decision to refuse the
application, after an officers recommendation to refuse the application. The refusal
was based on the following grounds:

= The proposed extractive industry will have an unreasonable impact on the
visual landscape in the Chiltern area.

= The proposal is inconsistent with the State Planning Policy Framework and
the Local Planning Policy Framework in relation to heritage and tourism.
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= The proposal is inconsistent with the requirements of Clause 52.09 of the
Indigo Planning Scheme in that it will adversely affect the environment and
amenity of the Chiltern area.

= The proposal would result in unacceptable impact upon the Chiltern Box-
Ironbark National Park Heritage Place (HO451).

= The proposal will have an unreasonable impact upon the lronbark Forest
landscape identified by the National Trust of Australia (Victoria) contrary to
the local policy at clause 22.03-5 of the Indigo Planning Scheme.
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Visual and Landscape Impacts

Planning and Environment Act 1987

9.

10.

11.

The overarching objective of planning in Victoria is Section 4(d) which states:

To conserve and enhance those buildings, areas or other places which are of
scientific, aesthetic, architectural or historical interest, or otherwise of special

cultural value;

As this submission demonstrates, Skeleton Hill is of aesthetic, historical and cultural
value to Chiltern, Indigo Shire and the State of Victoria. These values sit within a wider
context of the important of landscape values to Indigo Shire. Such values have been
overlooked by the applicant.

Their conclusion is that because the site does not have a significant landscape
overlay, that landscape and visual issues are of little importance. Fortunately, a
deeper and proper reading of the Indigo Planning Scheme reveals countless policies
that specifically aim to protect the valued hilly landscape surrounding its heritage
towns, and that of the National Park, just across the fence.

State Planning Policy Framework

12.

13.

14.

Clause 12 ‘Environmental and Landscape Value’ states that:

= Planning should help to protect the health of ecological systems and the
biodiversity they support (including ecosystems, habitats, species and genetic
diversity) and conserve areas with identified environmental and landscape
values.

= Planning should protect sites and features of nature conservation, biodiversity,

geological or landscape value.

Clause 12.04-2 ‘Landscapes’ seeks to protect landscapes and significant open
spaces that contribute to character, identity and sustainable environments. In
recognizing this, key objectives of this clause are to:

= Recognise the natural landscape for its aesthetic value and as a fully functioning
system.

Landscape values, properly defined, includes elements such as the landform,
vegetation, and degrees of naturalness. When viewed from Chiltern and surrounds,
the most dramatic impact of the proposal will be the loss of the Skeleton Hill ridgeline,
not the visibility of the quarry itself. ~ The former naturalistic curved ridgeline will be
lowered by some 60m, taking 1/3 off the height of the hill, and replaced by a flat
artificial bench and symmetrical rock face.
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15. The proposed quarry is poorly designed and a poor planning outcome, with no
attempt made to retain the ridgeline, as is commonly undertaken for other mines. The
influence of the landscape architect in the design process appears to be limited to
revegetation. This can hide the plant and machinery, but no amount of vegetation can
recreate the lost ridgeline.

16. The hilly backdrop to Chilterns nationally significant heritage buildings plays a pivotal
role in the overall presentation, character and appearance of the Indigo Shire. To
remove and deface a prominent hill in the area valued for its landscape value, is in
contradiction to State Policy.

Local Planning Policy Framework

17. Clause 21.01-5 ‘Environment’ states the underlying importance and significance of
landscape setting in Indigo. The Policy states:

“The quality of the landscape setting of the Indigo Shire is also a great natural

and community resource. The cultural value of the landscape within a number
of areas of the Shire is high, evidenced by the classification applied to large
areas of the Shire by the National Trust (Victoria) and its attractiveness as a
residential and tourist environment. In particular the protection of the visual

quality and significance of the prominent hills, slopes and extensive open

landscapes is a key goal of the Shire.”

18. Clause 21.02 — ‘Key Issues’ states that the key issues related to land use planning as
identified in consultation with the community are:

. The importance of preserving the visual attractiveness of the areas surrounding
the townships and along the main approach routes.
19. The application does not recognise the underlying value of the landscape and its role
in Indigo Shire. Skeleton Hill, and its surrounds, is significant for its visual quality,
landscape value, and historical context.

20. The quarry will be clearly visible from the Hume Freeway, one of Australia’s busiest
inter-city freeway routes (averaging 20,000 vpd), and the major route for tourists to
Chiltern. The freeway is part of the Auslink National Network, and links the two largest
cities of Sydney and Melbourne. It is noted that from approximately 5km south west of
the township to a point approximately 1km east of the township, Skeleton Hill is the
most prominent landform. Trees screen the view for only about half of this 6 km
journey. At the intersection of Wenkes Road, a popular turnoff for Chiltern residents, a
commanding sweeping view of Skeleton Hill is available strait down the road.
Residents say that when they see this view, they know they are home. The view
remains for a few minutes as the Hume Freeway is on a direct axis to Skeleton Hill for
approximately 2kms.
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21. Skeleton Hill is the highest hill in close proximity to Chiltern, confirmed by the presence
of the Trig Point that was evident during the site visit last week. The tribunal will recall
that from the top of the hill, 300 degree views were available for kilometres. This
means that, excluding intervening trees. these areas can also view Skeleton Hill.

22. We submit that this entire area will significantly affected by the proposal, not just by the
addition of a quarry, but by the loss of the hill.

23. This is a fundamental oversight in the application and particularly the ERM Landscape
and Visual Impact Assessment. The applicant has assessed the visibility of the quarry,
(its benches, plant, machinery etc) through a seen area analysis, but has failed to
assess the impact of the loss of the ridgeline. A proper visual assessment would
consider not just what is added to the landscape, but what is taken away.

24. The only quarry face visible is the eastern face which has a visible height of 64m and a
width of approximately 250m. By contrast the removed component of the hill is 64m
high and 445m wide, when viewed from the north or south. Accordingly, a proper
assessment would show that the lost ridge it is much more noticeable than the
eastern face (refer to Figure 1 — View Shed Analysis). The ERM seen area analysis
says that where no quarry face is visible, there will be no visual impact, yet from many
of these locations, the lost ridgeline will be noticeable.

25. Chiltern sits within an amphitheatre of hills, most of which are vegetated as part of the
National Park. This is an important part of the historical character of the town, as
evidenced by Chiltern deriving its name from the Chiltern Hills in England.

26. Skeleton Hill is the most prominent of these hills because:
= |t has the highest elevation in close proximity to the township (Refer to Figure
2 - Digital Elevation Model).
= |tis half cleared and half vegetated - a distinctive appearance is created by the
sharp cessation of vegetation at the edge of the National Park.
= |tislocated at the end of the ridge.
= |tis on the axis of the Hume Freeway.
= |tis surrounded by a flatter landscape.
= Clear views are available to it from the National Park.
27. Unlike many developments before the Tribunal, a quarry is forever. Poorly sited rural
dwellings, sheds, even power plants and wind farms, can all be removed. Wind Farms
can have significant visual impact. All wind farm permits contain a standard

decommissioning condition that requires the applicant to dismantle and remove the
turbines once they cease generating electricity, usually after 30 years.
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28. In this case, the bite from the apple with be evident forever. There is a permanency to
a quarry that no decommissioning permit condition can address. . We submit that
this places a special onus on the decision maker to ensure that the landscape impacts
- the permanent landscape impacts - are acceptable.

29. The landscape values of the hill, and the landscape impact of the quarry, has been
faithfully recognized by several of the specialist reports forming part of the application,
except of course the Landscape and Visual Assessment Report.

30. Section 7.7.4 of the CPG Town Panning Report states:

We acknowledge that as the extractive industry continues on the land, the
profile of Skeleton Hill will change markedly.

The ERM Cultural Heritage Management Plan states that in relation to Skeleton Hill:

This feature represents the highest point in the surrounding local landscape.

Other high points include Mt Pilot to the southeast, Mt Barambogie to the
southwest and Mt Lady Franklin to the northeast of the activity area.

31. It is clear that State Policy strongly supports the recognition, protection and
conservation of sites of recognized landscape interest, particularly for their aesthetic
values. But this is applies across the State, and quarrys must be located somewhere.
What is special about Indigo is its local Policy which elevates the importance of
landscape as a planning consideration. What is special about this site is that its
prominence and proximity to a National Trust Classified landscape. This elevates
landscape considerations again. In these circumstances, we submit a poorly
designed quarry should be refused planning permission on visual and landscape
grounds alone.
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Tourism and Economic Development

32.

33.

34.

35.

Clause 21.02 ‘Key Issues’ states that a significant economic driver within the Shire is
Tourism and that Indigo’s Tourism industry is based on heritage, wine production and
the quality of the rural landscape.

Clause 21.03-1 ‘Vision and Strategic Framework’ states that the Indigo Shire vision
centres around the main characteristics of:

= The significant tourist product within the Shire oriented around the built heritage
of all towns and the natural features of the rural environment.
The long term strategic view for the Shire recognises the following factors:

= The Shire's population and visitors alike will increasingly value the quality of the
Shire's cultural facilities, built environment and natural features.
= That significant landscape features and heritage buildings and places will
continue to play a key role in the overall presentation, character and
appearance of the Indigo Shire.
The importance of preserving the visual attractiveness of the areas surrounding the
townships and along the main approach routes is discussed within Clause 21.04-2-2
‘Tourism’. The Clause states:

= Indigo Shire forms part of the region covered by the legends, wine and high
country regional tourism development plan. Tourism development in the shire
is strongly based on heritage, the wine industry, and the quality of the rural
landscapes.

=  The quality of the landscape setting is a great tourist resource. The value of the
landscape within a number of areas of the Shire is high, evidenced by the
classification applied to large areas by the National Trust (Victoria). The
protection of the visual quality and significance of the prominent hills, slopes
and extensive open landscapes is a key goal of the Shire.

. The need to enhance and protect the Shire's natural assets as non-renewable
resources essential to the long-term sustainability of tourism as an industry.

A consistent theme in the above clauses, and from the regions tourism marketing
material, is the value of the landscape. Indigo sees its point of difference being its
high quality rolling landscape. Market research suggest that tourist appreciate and
value this element of the region. That Indigo and regional tourism bodies would chose
to centre their promotion on landscape speaks volumes about the importance of
preserving it for economic and tourist reasons. The destruction of such a prominent
hill conflicts with Indigo’s expressed desire to build a future tourism product around the
quality of the scenic experience.
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36.

37.

38.

39.

40.

41.

Chiltern’s Official Tourism Guide, available from the local information centre and tourist
information points, highlight the strengths of the town::

“We have a history of preserving our heritage. We've kept our picturesque gold-
mining towns and protected our surrounding natural beauty.”

“Our natural landscapes have been here for longer than anyone knows and
together we can make sure they’re here forever”

Indigo is part of the Alpine Valleys, a cross municipality marketing group that
promotes, as it evident from its chosen name, the topographical differences that set
the region apart from most others.

In recent years there has been greater integration of the Shire’s attractions and the
formalisation of tourist trails and routes related to the areas natural attractions. A
number of these tourist drives use Beechworth Road and the Hume Freeway, such as
The Ned Kelly Tourist Drive (See Figure 6 — Indigo Tourist Routes)

The value of the landscape to Indigo extends beyond the tourism sector. As stated in
Clause 21.04-2 ‘Economy’, it is the Shire’s strategy to:

“Support the retention of the Shire’s heritage assets and significant landscapes
as important economic and cultural assets.”

The landscape is seen as a key benefit to the Shires Economic Development team in
attracting new residents and business to the region. The attractive rolling green
landscape adds to the amenity and lifestyle benefits of the shire. The continued
attraction of tree changers from Melbourne is crucial to growing the population and
diversifying the local economy from its historical reliance on agriculture.

Of course there are many hills in the region, and the applicant argues that the loss of
one will not have a significant impact on tourism. That might be true of many hills, but
not Skeleton Hill. /¢ is so visually prominent from numerous view points and key tourist
routes within Chiltern and surrounding districts, within a region where there is
agreement that hills are valuable, we submit that it will have a marked impact.
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Impact on Chiltern Mt Pilot National Park

42.

43.

44,

45.

46.

47.

48.

49.

The Chiltern Mt Pilot National Park immediately abuts and, on a wider scale,
surrounds the site. Indeed, the only direction in which the National Park does not
surround the site is a thin sliver along the Hume Freeway to the west. Chiltern Mt Pilot
National Park, established in 1997, contains one of the largest remaining examples of
box-ironbark forest that once covered much of north-east Victoria and NSW. It is one
of the premier bird watching parks in South Eastern Australia. It contains numerous
endangered species and ecological vegetation communities, including the Regent
Honeyeater, Turquoise Parrot, Peregrine Falcon, the Brush-tailed phascogale and
Squirrel Glider.

National Parks are the highest level of land protection, second only to World Heritage
Status. They are given this status because they are nationally significant. We submit
that VCAT should have the highest regard for the protection of this asset.

The National Park is protected by Heritage Overlay 451, which makes protecting it as
much a heritage issue as an flora and fauna one.

The applicant says that because the National Park is not part of the subject site, it is
only of moderate relevant. That approach defies common sense and ignores the
reality that impacts from projects as large as a quarry do extend beyond the
boundaries of the site, and indeed, in the case of visual, many kilometres from the site.

We note Clause 22.03-5 ‘Classified National Trust Landscapes’ and the incorporated
document within the Indigo Planning Scheme, Classified National Trust Landscapes
applying to the Shire of Indigo. This policy acknowledges that Classified National Trust
Landscapes form an important part of the cultural and built environment of the Indigo
Shire. We understand that was the basis for Heritage Overlay 451.

The Incorporated Document refers to the National Park as the ‘Chiltern Iron-bark
Forest’ and states that the Iron-Bark Forest is historically associated with Chiltern and
contributes highly to its character. We note that this study dates back to 1974 when
the park was just a state forest, so its elevation to National Park status only increases
the importance of this document.

Whilst the subject site is just outside the national trust classified landscape area, we
note that the National Trust, the authors of the study, believe that that omission is an
anomaly.

They state:

It is unfortunate that the heritage overlay applied to the hills that form the
backdrop of Chiltern to protect, amongst other things, their natural and cultural
significance, covers only the Chiltern Mt Pilot National Park, and excludes the

Proposed Chiltern Quarry - Submission on behalf of Friends of Skeleton Hill 11



50.

51.

52.

53.

54.

55.

southern extremity of the range, the Skeleton Hill Range. We believe that
extending the planning regulation to the Skeleton Hill Ridge would bring the
following benefits:

= Present Chiltern as a township nestled in the hills, as Irving described it......

It is highly unusual for a landscape study to judge only '~ a hill worthy of protection.
Most landscape studies adopts a contour on the hill as the basis for a subsequent
SLO, in which case, all of Skeleton Hill would be protected including the subject site.
Its akin to placing an overlay over 2 of Mt Dandenong, or 2 of Mt Bogong. It would
surely be a ludicrous outcome to have 2 a hill protected with the strongest of planning
controls, and allow the other 'z to be literally quarried out of existence.

We submit that the tribunal should consider the principles of the National Trust study
(to protect the elevated Chiltern landscapes) rather that a rigid technocratic approach
that ignores topographic realities. Further, given the doubt, it is instructive to revert to
the author of the study for its full and proper meaning, in which case the omission of
the subject site can only be regarded as a anomaly.

It is also important to note that the boundary of the National Park, and therefore the
overlay and landscape study, is arbitrary. It does not follow any natural or biophysical
boundaries, terminating just before the highest peak of Skeleton Hill. Any logical
assessment today of where to the draw the National Park line would surely include the
subject site.

Parks Victoria did not object to the planning application. We submit that this cannot
be regarded as meaning they are content with a quarry on their doorstep. Their
involvement in this matter is complicated by the presence of the old quarry within the
National Park, and their longstanding desire to remove it as soon as possible given the
incompatibilities of a quarry within a National Park. ~ We understand privately that
some Parks Victoria staff has expressed disquieted over the new location, asking ‘what
kind of beast have we created. We suspect the organizations considered position may
be to see the proposal as ‘the lesser of two evils’. We submit that as VCAT isn't
compromised by a tenant/landlord relationship, it should have strong regard to
protecting the Heritage listed National Park.

There is much for Parks Victoria, managers of the National Park, to be concerned
about.

We note Parks Victoria’s - Chiltern Mt Pilot National Park — Management Plan (October,
2008), prepared under Section 17 of the National Parks Act 1975 (Vic.). It states that
the high landscape values of the National Park require careful consideration given
views from major roads and lookouts from within and outside the park.
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56. The management plan has the following objectives:

= [dentify and protect important natural and cultural landscape features,
particularly those that can be seen from viewing sites, the towns of Beechworth
and Chiltern and major travel routes.

= Liaise with the Indigo Shire and Rural City of Wangaratta in relation to the
management of Significant Landscape Overlays and planning applications for
developments that may affect landscape values.

= Monitor the development of industry in the landscape, and where possible
encourage building features that will minimise the impact on the visual values of
the park.

= Liaise with planning authorities to minimize impacts on views from the park

= liaise with neighbours to promote minimal impact on the park’s landscape
values when considering development adjacent to park.

= Encourage the Indigo Shire, Rural City of Wangaratta and park neighbours to
ensure that developments on park boundaries blend with the park and are set
away from the boundary, to provide a firebreak and minimise tree risk to park
neighbours and their assets.

57. We submit that this management plan is a relevant consideration to this matter given
its adjacency and that the site shares the same landscape unit as the National Park.
The plan makes it clear that proper long conservation of the National Park depends on
what occurs just outside its boundaries.

58. The site plan shows little regard to the National Park, proposing a 154m pit 40m from
its boundary. The edge effects from the quarry to the park will be significant, ranging
from noise, dust, loss of habitat, and of course visual impacts.

59. In relation to adjacent land, the plan says.

‘Land adjacent to the park is currently zoned Rural or Rural Living under the
Shire of Indigo and Rural City of Wangaratta planning schemes. These zones
allow subdivision to minimum lot sizes of 40 ha and 8 ha respectively. Changes
to the zoning to allow smaller subdivisions could affect the landscape values
and views from the park. The landscape is an intrinsic element of Country for
Traditional Owners and is significant for Indigenous communities.”

60. While an intensification of residential activity could affect the landscape value of the
park, we submit that a quarry would have greater impact.

61. It is apparent that the development of the site for extractive industry purposes
completely contradicts Parks Victoria’'s Management Plan. Fortunately, the Victorian
National Parks Association, taking up the role that Parks Victoria has vacated, has
objected to the planning application and seeks to appear at VCAT.
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62. In making their objection, the VNPA raises the need to provide buffers around National
Parks. They state that::

We support the delineation of buffer areas around Parks and Reserves with land
use compatible with the protection of natural and landscape values .....in
general, buffers should be at least 1 to 2 km wide where serious impacts are

predicted’.

63. The National Park was established in 1997 by combining two separate parks — The
Chiltern Box Ironbark National Park and the Mt Pilot State Park. As these parks remain
physically separate today, disjointed by farmland in the Black Dog Creek Valley, the
State Government has launched a program to create a biolink between the two sites.
This would allow easier movements of flora and fauna over time, and increase the
connectivity of natural systems. The Department of Primary Industries and North East
Catchment Management Authority currently manage the Bio-Link project.

64. The management plan says:

The parks should not be seen as separately managed ‘islands’ but as
reservoirs of biodiversity within a broader landscape, and that protecting and
enhancing natural values on other public and private land in the region is vital
for improving and connecting habitat for native species.

An objective is to support the DPI-NECMA Biolink Project, in particular along
Black Dog Creek Natural Features Reserve. Encourage park neighbours to
support vegetation and habitat links across the landscape.

65. Itis clear that State Government policy is to expand the National Park and create links
between the 2 separate sites, through the use of the Black Dog Creek Natural Reserve
which runs close to the both sites. In time, this could be expected to include a link
from the National Park down the ridge of Skeleton Hill and connecting to the Black
Dog Creek Natural Features Reserve. A quarry operation, lasting the next 90 years,
precludes this opportunity and is incompatible with the broader goal of connecting the
National Park.
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Other Statutory Controls

Zone

66.

67.

The site is located within the Farming Zone under Clause 35.07 of the Indigo Planning
Scheme. The zone has the following decision guidelines:

= Whether the site is suitable for the use or development and whether the
proposal is compatible with adjoining and nearby land uses.

. The impact of the siting, design, height, bulk, colours and materials to be used,
on the natural environment, major roads, vistas and water features and the
measures to be undertaken to minimise any adverse impacts.

= The impact on the character and appearance of the area or features of
architectural, historic or scientific significance or of natural scenic beauty or

importance.
The zone adds another layer of consideration for this permit application,

supplementing the SPPF and LPPF clauses in relation to landscape and visual issues.
Had the planning scheme intended to protect only those areas covered by an SLO or
ESO, these guidelines would be redundant and perhaps removed, as similar
statements are found in the overlays. The clear intention of these guidelines is to apply
landscape and visual considerations to applications in the farming zone.

Overlays

68.

69.

70.

71.

72.

The site is affected by the Wildfire Management Overlay. Land Immediately adjacent,
just across the fence, is land is affected by Heritage Overlay 451 - Chiltern Mt Pilot
National Park. As discussed earlier, the impacts on this heritage land from the subject
site is a relevant planning consideration.

According to Peter O’'Dwyer, Manager Planning at Indigo Shire from 1996-2006 in
relation to Councils use of overlays. Peter informed us that Council took a deliberate
approach to avoid the use of overlays, especially landscape and environmental
overlays. Council favoured broader policy statements in the LPPF, which, in their view,
achieved greater protection than site specific overlays.

We submit that as a result, the lack of an SLO or ESO on the site should not be
interpreted as the hill having low landscape values.

There are numerous examples of houses in Indigo where the Council successfully
negotiated with the applicant to relocate the house off the top of the hill, on the basis
of visual impact. These can be provided on request.

It has often been asked ironically by residents, would Council approve a dwelling
added to the top of Skeleton Hill, the most prominent hill in the district? The answer
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73.

74.

75.

76.

would be of course no, as they would seek to relocate it downslope just they have
done many times before.  Where does that leave a quarry that actually removes the
hill in question?

Clause 22.01-2 Rural dwelling siting and design guidelines - provides relevant
background to help understand the principles underpinning siting in Indigo. This has
been used since 1998 by Council to relocate dwelling applications off hilltops. A key
objective is:

The design and siting of dwelling houses needs to take into account the
potential impact on existing agricultural activities as well as the visual quality of
the rural landscape.

Further a decision guideline is:

= The relationship to landscape and avoidance of visually prominent sites
It seems a corruption of the planning scheme to prevent dwellings on visually
prominent sites, but to then allow a quarry that literally removes what makes it visually
prominent in the first place. We can imagine the residents who had their houses
moved off hilltops shaking their head in disbelief if the quarry proceeds.

Peter O'Dwyer says that Council simply did not foresee a quarry development on a
major hill, or they may have reworded this policy to relate to all development rather
than just dwellings.

The National Trust Classifed Landscape Study dates back to 1974. We understand
that the lack of an SLO being applied to the hills in more recent time has more to do
with financial capacity of Council than a lack of desire to protect its hills. Indigo Shire is
a small Council - one of the smallest in the state - with a low population base and
limited means. We submit that it should not be punished by the quarrying of one of its
most prominent hills because it cant afford an expensive landscape study to protect
them.

Particular Provisions

77.

78.

Particularly relevant in this matter is Clause 52.09 ‘Extractive Industry and Extractive
Industry Interest Areas’. The relevant purpose of the clause is to:

] “To ensure that excavated areas can be appropriately rehabilitated.”

Rehabilitation is a word used commonly in mining and quarrying circles. Proper
rehabilitation must include not just revegetation, but also restoring the landform where
this is visible from outside the site. Indeed, a key decision guidelines under this clause
is
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The ability to rehabilitate the affected land to a form or for a use which is
compatible with the natural systems or visual appearance of the surrounding

area.

79. It is in no way possible to restore the form the land to match the surrounding Skeleton
Range, as 60m of hill for a distance of 446m will be removed. This remains the
greatest flaw in the applicants site selection, and therefore, the planning application.

80. Rehabilitation can successfully occur for quarries located on flatter, or even sloping
ground, because revegetation can hide the hole from outside the site. It is only
impossible when the quarry is located on the most prominent hill in the district. No
amount of revegetation can restore a landform, or hide 446m of a lost hill.  (Refer to
Figure 3 - Orbit Visualization Photomontage).

81. The revegetation plans outlined by ERM are widely opportunistic. (Refer to Figure 4 -
ERM Photomontage). The photomontages show no discermable difference in
vegetation between the National Park and the site after rehabilitation. It is ludicrous to
expect a rehabilitated mine to match the quality, size, density and structure of
vegetation within a National Park that has grown for centuries. The revegetation of the
eastern face is even more fanciful. This is a west facing rock wall at 45 degree angle,
on top of a dry hill in a dry district. To expect it to achieve dominant vegetation cover
as depicted in the photomontages is to expect a botanical miracle.

82. Other key decision guidelines are as follows:

= The effect of the proposed extractive industry on any native flora and fauna on
and near the land.
=  The impact of the extractive industry operations on sites of cultural and historic

significance, including any effects on Aboriginal places.

= The effect of the extractive industry operation on the natural and cultural

landscape of the surrounding land and the locality generally.

83. These are discussed in subsequent sections.
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Flora and Fauna Impacts

84.

85.

86.

87.

88.

89.

90.

We understand VCAT has queried their ability consider flora and fauna issues, given
that no permit is required under clause 52.17 for vegetation removal. The decision
guidelines of Clause 52.09 ‘Extractive Industry and Extractive Industry Interest Areas
state:

The effect of the proposed extractive industry on any native flora and fauna on

and near the land.

We submit that the Tribunal can, and should, have regard to flora/fauna issues as a
result of this clause.  Should the State Government have wanted flora and fauna
matters not be considered, they would have been removed this decision guideline as
part of the package of changes to planning schemes for extractive industries under
VC63.

The proposed quarry will have significant negative impacts on flora and fauna
associated with Skeleton Hill and its surrounds.

Biosis Research'’s flora and fauna assessment concludes that:

The study area supports native vegetation that is subject to Victoria’s Native
Vegetation Management Framework. Native vegetation remnants within the
study area meet the definition of High to Very High conservation value under the

Framework, in which case clearing is generally not permitted unless exceptional

circumstances apply, with ministerial approval in the case of Very High

conservation value vegetation.

We do not consider a rock quarry, with many possible alternative locations in the
district, to be of such high social benefit to meet the definition of ‘exceptional
circumstances’. It is not a freeway or railway, nor a major community facility, or even a
use that is specifically encouraged in this location, like an activity centre development.

The significance of the flora and fauna values are worth noting. ‘Very High' is the
highest category available in Victoria, that is, the vegetation could not get any better
under this system.

The assessment reports notes:

= There are two (2) EPBC-listed species that are likely to use habitats with
the subject land,

= Thereis one (1) EPBC-listed community that occurs within the study area,

= The study area supports five (5) species listed under the FFG Act,
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= There is one (1) community that occurs within the study area listed under
the FFG Act.

91. The critically endangered White Box — Yellow Box — Blakely's Red Gum grassy
woodlands and derived native grasslands, is an EPBC-listed community that is present
within the subject site. Currently, less than five per cent of this ecological community
nationally remains in good condition and much of this occurs in small isolated
patches.

92. The applicant must demonstrate that the application has avoided areas of vegetation
as part of the well known 3 step approach. This is a 115 ha site, and the quarry and
associated infrastructure consumes approximately 25ha, less than a quarter. In other
words, there is great scope to avoid most of the best vegetation.  Yet the quarry
(15ha) has been located in the middle of the best vegetation on the site, that is the hill,
where the largest extent of critically endangered Grassy Woodland is located.

93. Biosis Research state the subject land is used by a number of FFG-listed and EPBC-
listed woodland bird species. These include the Swift Parrot, Regent Honeyeater, Grey
Goshawk, Square-tailed Kite, Powerful Owl, and Painted Honeyeater. The proposal to
remove 38 large old trees will negatively impact on the foraging and nesting resources
for these species.

94. The Biosis Research flora and fauna assessment notes the distribution of the flagship
species - Regent Honeyeater - in the Chiltern-Mt Pilot National Park has dramatically
declined over recent decades and there are now fewer than several pairs observed
within the park in any given year. Destruction of more habitat adjacent to the park can
only further harm this species.
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Cultural Heritage and Social Impacts

95.

96.

97.

98.

99.

Aboriginal Cultural Heritage matters are relevant considerations in this application.
Despite the CHMP process under the Aboriginal Heritage Act 2006, the decision
guidelines of clause 52.09, and SPPF at clause 15.03-2, states that aboriginal cultural
heritage matters are relevant matters.

On 6™ April 2011, a member of Friends of Skeleton Hill, Dr Graeme Banks, received a
letter from Jeanette Powell MP, Minister for Aboriginal Affairs, ordering an audit of the
Cultural Heritage Management Plan. The letter states that:

Staff from my department have investigated reports that the Skeleton Hill
Management Plan did not identify all Aboriginal cultural heritage values and
have determined that this is likely to be the case....... it is apparent that the
quarry may have greater impact on aboriginal heritage than was thought at the
time the plan was approved.

We understand that such audits are extremely rare, and very significant. The
Aboriginal Heritage Act states that the audit must be followed by a stop work order.
We expect this to be issued to Holcim in a matter of days.

The basis upon which the audit has been ordered is likely to relate to claims that the
land might once have been used as a burial site for Aboriginal tribes. Local Aborigines
state that the bodies were wrapped in possum skins and placed in tree hollows or in
forks of tree branches. We speculate whether early settlers came across human
remains and gave the hill its current name, Skeleton Hill, or that this name is a
European translation of a similar name of the local Aborigines.

It is now apparent that the Tribunal has no reliable or credible information on which to
consider cultural heritage impacts. The only information submitted to date — the
CHMP - has been found so flawed that it must be subjected to an very rare
independent audit. This follows on from the applicants failure to have the CHMP
formally approved by the Yorta Yorta Tribe until advised as such by Russell Kennedy
on 13 April 2011.

100.We note that the 200 page CHMP was approved by Yorta Yorta on 14" April, the day it

was sent by the applicant. The approval of a CHMP on the same day it is received is
unprecedented, and raises more questions in relation to due process.

101.We note that the Chiltern Athenaeum holds several Aboriginal artefacts that were

donated by Fred Oates (now deceased), who said they were found on Skeleton Hill.

102.Despite the museums record tag specifically referencing Skeleton Hill, the CHMP

adopts the current owners claim that the artefacts’ originated from the far eastern
portion of the activity area known as ‘The Block”, outside the area of proposed impact
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(refer to Figure 5 — Site Context). The block is flatter to sloping land on the southern
side of Skeleton Hill, and in no way can be considered Skeleton Hill. Given the
landowners interest in the project, we find this claim dubious.

103. In regards to European Heritage and social values, Clause 21.04-3-2 ‘Heritage’ states
that an objective is to:

The sensitive design and siting of new buildings within historic towns and within
rural landscapes is critical to the presentation of the Indigo Shire.

104.There are some 22 properties registered or owned by the National Trust in and around
Chiltern. Further, the National Trust has recognised the significance of the Chiltern Mt-
Pilot National Park.

105.The town and surrounding area of Chiltern was named after the Chiltern Hills in
England. This is because the hills, presumably including Skeleton Hill, bore some
resemblance to those hills in the Chiltern area of England.

106.Alfred William Eustace, an internationally recognised painter, lived at the foot of
Skeleton Hill, and along with nearby Mt. Pilot and Mt. Lady Franklin, Skeleton Hill
featured in many of his landscape paintings. His painting “Skeleton Hill, Chiltern” circa
1854 is quite possibly the first instance of the hill being given that name.

107.Chilterns heritage is clearly linked to its hills, and the landscape setting of the town.
This is a relevant consideration for a planning application that seeks to flatten the most
prominent of those hills, as it becomes an impact not just on the hill, but also the town
itself.

108.In relation to social values, clause 15.03-1 states that planning must:

Provide for the conservation and enhancement of those places which are of,
aesthetic, archaeological, architectural, cultural, scientific, or social
significance, or otherwise of special cultural value.

109.Section 60(1A) of the Act says:

= Before deciding on an application, the responsible authority, if the
circumstances appear to so require, may consider-
= (a) any significant social and economic effects of the use or development for
which the application is made;
110.The submission in this regard defers to the impassioned and articulate submissions of
Graeme Banks, Graeme Charles, Shane Giddens, Jane Roots, Pam McDonald, Mrs
Reid, Mr Christian, and Mr Martin, who spoke at length of the social importance of
Skeleton Hill to Chiltern.
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111.1t is easy to dismiss these matters as ‘soft and woolly’, and find comfort in the hard
issues amenable to quantification. We submit that this approach ignores the Indigo
Planning Scheme which compels decision makers to consider such issues.

112.No doubt the Tribunal has witnessed residents making similar pleas in the past, talking
about the ‘destruction’ of their streetscape. This is an overused word, because it is
usually used when something is actually added to the street, like apartments. It this
case, however, it is pertinent and highly appropriate, because the literal destruction of
Skeleton Hill is exactly what is proposed.

113.We draw the Tribunals attention to the Kyatts Hotel decision (Minawood Pty Ltd v
Bayside CC (Red Dot) [2009] VCAT 440 (25 March 2009), where demolition was
refused because the proposal did not respect the cultural, social and historic
associations and significance of the site (See Figure 7 — Kyatts Hotel Decision).

114.The decision summary stated:

The Tribunal considered the weight to be given to the volume of objections.
Whilst the number of objections alone does not create a significant social
effect, nevertheless they are evidence of the social and cultural significance of
Khyat’s Hotel within the community. Issues relating to historical significance,
cultural significance, cultural identity, social value and neighbourhood character
are considered.

115.Ultimately the Tribunal decided that community opposition constitutes a significant
social effect under section 60(1A)a of the Act.

116.In relation to the lack of a overlay, the Tribunal commented:

There is no Heritage Overlay over Khyat’s Hotel. However, we reject the
suggestion by the applicant that we cannot consider its heritage or cultural
value because there is no permit trigger available under the Heritage Overlay.
We consider that issues of heritage, cultural identity and neighbourhood
character are all relevant because of the general objectives about such matters
found within the planning policy framework of the planning scheme and the
directives in section 60(1) of the Act.

117.This decision can provide the Tribunal comfort that it can consider issues of heritage
and social significance, aboriginal cultural heritage, and flora and fauna issues.

118.The numbers of submissions against the proposal (76 from a population of approx
1050), the newspaper articles, billboards erected across the town, car bumper
stickers, the passionate submissions made last week, all provide the Tribunal with an
indication that the Chiltern community believes this development will have a significant

social effect.
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119.The similarities between that case and this are notable. Just as Kyatts hotel was
importance to Brighton, Skeleton Hill is to Chiltern.
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Conclusion

120.In instances where conflicting policies are present, a balancing of policies is required.
When balancing these policies, the overarching objective is to achieve a net
community benefit. We submit that the impacts on landscape values, tourism, flora
and fauna and social character outweigh the employment and economic benefits of
the proposal.

121.1t is common for VCAT to balance neighbourhood character arguments with urban
consolidation policies when considering medium density developments. Extractive
industries do not enjoy the same strong policy support as medium density housing.
There is no Melbourne 2030 or Melbourne@5 Million that strongly promotes extractive
industries. We therefore submit that greater weight must be given to the countless
clauses in the Indigo LPPF that seek to protect its landscape, ahead of extractive
industries. What is the point of the LPPF if it isn’t enough to prevent developments like
this?

122.We respectfully submit that Councils decision be affirmed and that no permit be
issued for the proposed quarry on Skeleton Hill, for the following reasons:

- The proposal will have an unacceptable landscape and visual impact on Skeleton
hill, site and surrounds.

- The proposal will destroy areas of aboriginal heritage value.

- The proposal will impact on the social and historic values of Skeleton Hill and
Chiltern township.

- The proposal is not supported by State and Local Planning Policy and in particular
the long term strategic vision for the Indigo Shire.

- The proposal does not accord with clause 52.09 extractive industries.

- The proposal will have a negative visual and flora and fauna impact on the
adjacent Chiltern Mt Pilot National Park.

Adam Terrill

8/5/2011
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For Mr Lynton Dachli Mr L Daehli, in person
For Brighten Historical Society Inc Ms Di Reidie
For Daryl Reilly & Others Mr Jason Kane of counsel, by direct brief

He called as a witness:

* Daryl Edward Jones Reilly

For Russ Jewell Mr R Jewell, in person

For Andrew Stuart-Menteth Mr A Stuart-Menteth, in person

For Gillian and Victor Lelah Ms G Lelah, in person

For Paul Haworth Mr P Haworth, in person

INFORMATION

Description of Proposal Amend Planning Permit 2000/6179 10 enable the remaining portion of

the Khyat’s Hotel building along Wilson Street to be removed and
replaced with five residential apartments and associated basement
parking. The amendments to the permit include:

» Changes to plans,

* Amend what the permit allows so that it refers to the
construction of 26 (rather than 21) dwellings.

* Delete conditions F(g) and Hi} as they are no longer relevant
{given the removal of the hotel usc).

¢ Update condition 1(k) to refer to Res Code rather than the
Good Design Guide.

* Update condition 10 so that it applies (prior to the
commencement of the use).

* Delete condition 14 as it is no longer relevant (given the
remaval of the hotel use).

Nature of Application Section 87A Plannine and Forvironment Aot 1987
Zone and Overlays Residential 1 Zone

Design and Development Overlay — Schedulc 2 (building height control
— inland areas)

Permil triggers Clavse 32.01-4 (construct two or more dwellings on a lot)
Clause 43.02-2 (construct a building that is taller than 2 storeys in
height)

Land Description The fand is on the northern side of Wilson Street approximately 20

metres west of il intersection with Carpenter Street. The land is 2,377
square metres in overall area and generally rectangutar in shape, The
site is currently oceupied by Khyat’s Hotet and a patron/staif car park.
The hotel is a two storey masonry building with a pitched roof that is
being constructed along part of the front property houndary,

To the immediate east of the subject site is the Brighton Police Station,
which is located on the corner of Wilson and Carpenter Streets.
Opposite on the south side of Wilson Street is the Brighton Town Hall,
municipal offices, library and a public car park. Other surrounding uses
to the west and north are residentjal.

Inspections The Tribunal inspected the subject site and the surrounding area.

REASONS

WHAT IS THIS CASE ABQUT?

1.

3 of {1

This is an application 1o amend an existing permit] 1], The subject site is occupicd by Khyat’s Hotel, an iconic local
landmark and watering hole’. The permit allows 21 dwellings in a three storey development whilst retaining the front
portion of the existing hotel. The amendirent 1o the permit now proposcs o demolish the remaining porlion of the hotel and
teplace it with a further 5 dwellings.

The proposed demolition of Khyat’s Hotel has penerated an enormous groundswell of public opposition. In excess of 4,300
statements of grounds have been received by the Tribunal vehemently opposing the loss of Khyat's Hotel. There has been a
stnall handful of submissions supporting the application.

Khyat’s Hotel has existed and traded continuously as a hotel since its construction in 1865, 1ts built form has altered
considerably over time. 1| was extensively extended and remodelled during the 1950°s resulting (largely) in the present
external appearance of the builfing. Despite ils age and Jocation within the Brighton Civil Precinet, the hotel is not inchuded
in a Heritage Overlay. 1t has been considered for inclusion on  number of accasions, but each time the council has resolved
against ils inclusion. Following this application to amend (he permil, council requested the Minister for Planning to place an
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interim Heritage Overlay over the site. The Minister has refused this request[2].
4. The council has resolved not to support the amendment on the Tollowing grounds:

© The proposed Amendment o the Permit does not respect the culiural, social and historic associations and
significance of the site.

o The proposed Amendment 1o the Planning Permit does not accord with the objectives of Clause 22.07 —
Neighbourhood Character Palicy of the Bayside Planning Scheme.

© The proposed Amendment to the Permit will dominate and detract from the Neighbouring heritage buildings.

o The proposed Amendment to the Planaing Permit does not comply with the front and side setback requirements of
the Schedule 1o the Residential I Zone and the Bayside Planning Scheme.

5. We agree with the council that the application should be refused because the proposed amendnent (o the permit does not
respeet the cultural, secial and historic associations and significance of the site. We also agree that it fails 1o accord with the
objectives of the Neighbourhood Character Policy as well as other objectives relating to cultural identity within the Bayside
Planning Scheme,

WHAT ARE THE KEY ISSUES?

6. The key town planning questions that were framed by Stuart MeGurn, who gave evidence on behalf of the applicant, were
characterised as follows:
o Is the proposal consistent with the statutory provisions and policy objectives of the Bayside Planning Scheme?
© Dwoes the proposal respond appropriafely to the opportunities and constraints presented by the site?
¢ Will the proposed dwellings provide a high standard of amenily for future occupants without a significant affect on
the amentity of the surrounding area?
7. Weagree that it is necessary 1o assess whether the proposal is consistent with the statutory and policy objectives of the

8. In terms of residential objectives, there is no question that the site is suited for residential development. However, we are
not persuaded that the prospect of an additional 5 dwellings (on top of the 21 aleeady approved) is, in itsclf, a strongly
persuasive reason for approving this amendment. Simply because this arca is identified as a residential opporlunity area in
the planning scheme is not cnough, in eur view, (o justify the proposal. The existing permit achieves a substantial increase in
residential density whilst maintaining the cultural identity of Khyat’s Hotel. So in terms of opportunities, the residential
opportunity has already been achieved.

9. Vibrant and sustainable communities require a balance of facilitics to serve the residential population. The development
proposal that was approved in 2001 represented a balance between new residential development and retention of the
existing hotel building and use. it drew very little public opposition (compared to the present proposat). Most of that was
focused on issues such as car parking|31, the design and height of the new building, and amenity impacts on adfoining
properties, In 2006, the Fribuna) again considered this proposal in the conlext of an application 1o extend the permit}4],
Notwithstanding some recent changes to the Bayside Planning Scheme[3), Justice Morris found that the proposed

1. We have no concerns that the proposed dwellings would not provide a high standard of amenity for future occupants. We
find that they would not have a significant effect on the amenity of the surrounding area save for the change that would
oceur to the neighbourhood character. Tn our view, this is the critical issue.

H. Fundamentally, this case is about protection of neighbourhood character and heritage values. Khyat’s Hotel forms part of
what is known as the Brighton civil precinet.[ 7} Fhe Brighton civil precinet consists of the Brighton Town Hall, Brighion
Court Mouse, Council Chambers, Library and formal gardens and St Cuthberts Church on the south side of Wilson Sireet,
and the Brighton Police Station and Khyat’s Hotel opposite on the north side of Wilson Street.

12, Creating urban environments that have an easily recognisable sense of place and cultural identity is an important objective
of the State Planning Policy Framework (SPPF) - sec clause 12.05.

3. Within the Local Planning Policy Framework (LPPT), overarching goals of the Bayside Planning Scheme are:8}

Tao achieve quality design and continuously improve the image of fand use and development in Bayside which:

* Contributes to a sense of place appropriate to Bayside’s character. ..,
* Respects valued clements of the arts, character and heritage. ...
= Maintains, strengihens and enhances local character.

14, The planning scheme includes a Neighbourhood Character Policy at clause 22.07. It includes objectives:
© To ensure that development is responsive to the preferred future character of the area,
© To retain and cnhance the identified clements that contribute to the character of the arca.

15. Neighbourhood characier is also referenced in the purpose of the Residential 1 Zone, which includes:

To encourage residential development that respecis the neighbourhood character.

16. Throughout clause 53, there is constant reference to neighbourkood character and the need 1o ensure that the design
respects the existing neighbourhood character or contributes 1o a preferred neighbourhood character.j9]

I7. The Tribunal which granted the perntit clearly found that the design of the proposal would nof create any unreasonable
impacts on neighbourhood and streetscape character.}10] This finding was made in the context of a proposal that retained
the front portion of the hotel, The Tribunal acknowledged that the character of the immediate vicinity of the subject site had
a different scale and context to the neighbourhood character of the domestic scale of surrounding residential areas. It was
nto this streetscape and buift form context that the proposed apartment building had to fit. On this issue, the Tribunal was
of the view that “design of the review proposal would make an appropriate transition hetween the large scalc non-residential
buildings, including the harder edged vertical facades of the hotel, and the residential dwellings in Wilson Street.”f11]
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18, We are now faced with a proposal Lo alter the streetscape and buill form context that the previous Tribunal was concerned
1o ensure the development proposs] would 13t into. We are considering an amendment to a proposal that retained an
important aspect of the existing streetscape and built form context in the shape of the hotel. Whilst we agree with Mr
McGurn that the built form context now also comprises the 21 apariment development already approved under the permit,
it still includes the existing hotel as an integral aspect of the built form context. We therefore consider it is most important to
explore the effect that removal of the hotel will have on the existing built form context, which is what establishes the
neighbourhood character of the area, It is also important to consider the effect of its removal on other values.

19. Thus, in response to the questions posed by Mr McGurn, we consider the existing proposal already responds adequatety
and appropriately to the opportunities and constraints of the site. Increasing the number of apartments will mean taking
greater advantage of the site’s opportunitics but at the expense of the “constraint® that Khyat’s Hotel represents.

20, We consider that the issucs surrounding the retention or otherwise of Khyat’s Hotel raise more complex issues of planning
policy than identified by Mr McGurn. In deciding whether (o amend the permit, we believe that the following key issues
need o be addressed,

 Can the Tribunal refuse to allow demolition of the hotel in the absence of a Heritage Overlay?

What weight should be given 1o the volume of objcctions?

What social, heritage or neighbourhood character values docs Khyat’s Hotel have?

Would demolition of the hotel resul in a loss of these values?

What contribution does the reptacement building make in urban design terms?

Do the urban design values of the replacement building outweigh any loss of social, heritage or neighbourhood

character values?

o Will retention of the hotel building safeguard the social significance of Khyat’s Hotel,

0O O 0 0 o

CAN THE TRIBUNAL REFUSE TO ALLOW DEMOLITION OF THE HOTEL?

21. There is no Heritage Overlay applying 10 Khyat’s Hotel, therefore there is no direct control over demolition. Theoretically,
the applicant could demolish the hotel] ar any time without a planning permit, However, the application currently being
considered is an application to amend an existing permit. The development proposal, which is allowed by this permit,
includes retention of the front portion of the hotel. Under the permit, the development cannot proceed without its retention,
If the hotel building were demotished without amendment of the permit, it would mean a new permit for a new
development scheme would need to be considered.

22, Inour view, we are entitled to consider whether this element of the proposed scheme should be changed as part of our
consideration of the application 1o amend the permit. Indeed, we cannot avoid considering whether the hotel should be
demotished and replaced by a new building because this is the essence of the change sought.

23. We do not consider that we are bound to agree to the demolition simply because there is no demolition control under the
planning scheme or that our task is simply confined to deciding whether the proposed new building is aceeptable in urban
design or neighbourhood character ferms,

24, The Khyat’s Hotel site is a large site offering excellent oppertunities 1o achicve increased residential densities in an arca
recogitised within the planning scheme as a residential opportunity areaj ] 2]. When planning for the comprehensive
redevelopment of such sites, good planning principles dictate that important features contributing to the neighbourhood
character, heritage and cultural identity of an arez are retained and incorporated into the new development design. Thus it s
common for significant trees or buildings or other features of a sitc to be retained and for conditions in permits to protect
them, even though they may have no formal planning protection.

25. The fact that a building could be demalished tomorrow may be relevant in some cases. However, the emphasis on the
pratection of neighbourhood character and cultural identity throughout the planning scheme means that in certain

interpret a characier through totally new development, Judgements will need 1o be made based on the facts of each case. In
our view, Khyat’s Hotel has a particular significance, which makes it appropriate 1o consider whether the existing built form
(or at least of the front portion) should be retained as part of the overall development scheme as a means of prolecting
neighbouthood character and cultural identity.

26. We consider that the approved design under the existing permit exhibits the pood planning principles we have referred 1o
above. The rear portion of Khyat’s Hotel will be demolished but the historic front section will be retained. A suitable
balance has been struck between facilitating new residential development and retaining an important feature contributing 1o
the existing sense of place and cultural identity of Bayside. As we shall discuss later, these arc importan( objectives within
the planning scheme. We must decide whether the balance in achieving the various planning objectives, which is
represented by the existing permit, should be changed and whether the new scheme represents a beter net community
behefit.

27. For these reasons, we consider that we can, i appropriate, refuse 1o amend the permil, which requires the front portion of
the hotel 1o be retained. This would cffectively mean refusing to allow the hotel 10 be completely demolished, even though
there is no demolition control in the form of a Heritage Overlay over the hotel.

WHAT WEIGHT SHOULD BE GIVEN TO THE VOLUME OF OBIECTIONS?
Decisions not based on popularity

28. Consideration ol a planning application under the Planning and Enviromnent Aer 1987 should not be a political exercise or
popularity contest. Making a decision about a planning application is an administrative power that must be exercised in
accordance with the faw. There is an overriding obligation to examine and weigh all the refevant considerations and 1o ignore
irrelevant ones. 1t is improper and a legal error (o have regard (o an irrefevant consideration, Jjust as it is (o ignore a relevant
one. In deciding what considerations are refevant, the decision maker {be it the responsible authority or the Tribunal) must
be guided by the purpose of the planning control, decision guidelines set out in the planning schene or Act and planning
policy. In particular, a responsible authority must consider the matters set out in seetion 60 of the Act. The Tribunal must

consider these matters and, in addition, those other matters set out in section 84

|
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What Makes o Building Historie?[23]:

When architects appraise 2 building, they implicitly adopt the standpoint of the connoisseut, grading buikdings on a scale of relative
excellence. When historians say a building is historically important they are not giving it a rank amidst a range of other possible
candidates, but making a judgement of its significance in relation to their wider knowledge of social, political or intelicctual history.
The architects” method of assessment is primarily intrinsic and comparative and derives from the specific acsthetic qualities of the
building or structure itself: the historians’ is primarily contextual and relates (o the socicty of which the building is a physical relic.
When architects are asked to justify their judgement of architectural iniportance they will offer 4 descriptive analysis of the building,
when historians are asked to say why they think a building is historically important they will usually tell a story about it, or place it in
its social context, Often, of course, architectural and historical Judgements will complement each other and historians and architects
will be able to elucidate the way in which the structural form and style of the building reflects its historical role or purpose.

31. Robyn Riddett gave evidence about the heritage significance of Khyat’s Hotel on behalf of the council. In her opinion, the
hotel has both historical and social heritage significance. She refers to the comment in Davison’s What Makes a Building
Historic? that: “it is a principle of historical interpretation the building acquires significance only in relation to its context™.
In her expert opinion, she said:

The context of Klryat’s Hotel is twofold, -..namely, as an early hotel building in Brighton, albeit subsequently altered, and as a hotel
having associations with the civic activities of the carly municipality as demonstrated by its former name (Council Hotel) and its
proxiniity to the Town Hall.

52, In our view, Khyat's Hotel does have historical significance. It has exisied and traded continuously on the same site as a
hotel since its construction in 1865, There has heen civie aclivity opposite the hotel since 1859724). The site next door has
been used as a police station since the 1870%s. Whilst the Brighton civil precinet may not be recognised formally as an
historie precinet in the Bayside Planning Scheme, the term aptly recognises and describes the cluster of civic buildings and
public open space located in the vicinily of Wilson Street. Khyat’s Hotel has been part of the c¢ivil precinet since is
inception. 1 has played an important social fimction as part of the precinel. Although its external appearance has altered
over the years, it retains its essential outline and place within the streetscape, which marks its function as a hotel. It can still
be interpreted as a typical 19th century suburbaa hotel,

33, Therefore, although Khyat’s Hotel may lack the formal protection of a Heritage Overlay, we consider that it still possesses
heritage values, which under the planning scheme should be considered and protected.

Social valie

54, In addition to its historical significance, we consider that the hotet has social heritage significance also. Ms Riddett referred
to the concept of social value as discussed by Chris Johnston in What is Social Value?|23]

Social value is about elective attachment to places that emboedy meanings important 10 a commamity. These places are usuafly
community owned or publicly accessible or in some other ways “appropriated” info people’s daily lives, Such meanings are in
addition to other values, such as the evidence of vaiued aspects of history or beauty, and these meanings may not be obvious in the
fabric of a place, and may not be apparent to the disinterested observer.

55. We consider that this description applies (o Khyat’s Hotel and the value that it has for the local community. The hotel is
publicly accessible and has been appropriated info people’s daily lives. For the reasons outlined by Mr Kane, it has
ntaintained its original use and provided an ongoing service to the local community since the early days of Brighton®s
settlement: it has not lost its identity: it continues to form part of the social and cultural fabric of Brighton.

56. The Burra Charter]26] defines cultural significance to mean aesthetic, historic, scientific or social value for past, present
or future generaiions. 1t is the overarching term that embraces the different aspects of heritage significance and sovial
significance, The Burea Charter deals with the cultural significance of places that warrant conservation. They are the sort of
places to which the heritage objectives found in Clause 15.1] of the SPPF apply and which may be protected by the
Heritage Overlay.

57. In our view, there is a difference between the type of cultural significance that the Burra Charter deals with and the notion
of culural identity referred to in clause 12.05 of the State Planning Policy Framework, or the image and local character
referred (o in the LPPE, Although they are part of the same continuum, there is no hard and fast line hetween then. In fact,
a growing awareness of what is imporlant to a community and what has shaped ils development, will often see the cultural
identity of a place clevated over time to the status of cultural significance and accorded formal heritage protection.

38, Clause 12,05 of the SPPF is concerned about cultural identity and neighbourhood character. The objective is:

12.05-1 To create urban environments that are of better quality, safer and more functional, provide more open space and an casily
recognisable sense of place and cultural identity. |27}

59. Strategies for achieving this objective are set out in clause [2.05-2. They inctude:
Cuitural identity and neighbourhood character
Recognise and protect cultural identily, neighbourhood character and sense of place by:
* Unsuring development responds and contributes to existing sense of place and cultural identity.
* Ensuring development recognises distinetive urban forms and layout and their relationship to Tandscape and vegetation.
+ Lnsuring development responds to its context and reinforces special characteristics of local environment and place by
emphasising;

© The underlying natural landscape character.
© The heritage values and buill form that reflect community identity.
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o The values, needs and aspirations of the community.
Heritage
Protect heritage places and vales by:

Supporting the identification, conservation, protection and management of cultural heritage.
Conserving places of Aboriginal and post contact cullural herilage significance.
Encouraging appropriate development that respects established cultural heritage values.
Supporting adaptive reuse of heritage buildings whose use has become redundant.

60. There are two sets of strategics included in clause 12.05-2: recognising and protecting cultural identity, neighbourhood
character and sense of place; and protecting heritage places and values. We consider it is relevant that there is a distinction
drawn between these concepts within clause 12.05-2. We regard the strategics relating 1o cultural identity and
neighbourhood character as intended to apply to places that are not neeessarily protected by the Heritage Overlay or have
recognised heritage significance. It is a provision that recognises the difference between cultural identity and cultural
significance,

61. We consider that the strategies set ot in clanse 12.05-2 about cultural identity and neighbourhood character are aimed at
places like Khyat’s Hotel. They are places having social values and significance that make them part of the cultural identity
of a community for reasons summarised by Mr Kane and st ouf earlicr.

62. Whilst it may well be argued that Khyat’s Hotel does not have the type of cullural significance cquating to heritage
significance, which the Burra Charter refers 1o, we nevertheless consider that it has a cultural identity of imporiance to
Bayside and that it is desirable to recognise and protect this cultural identity as directed by Clause 12.05-2.

63. in a similar vein, respecting valued elements of character and heritage are also goals within the LPPF of the planning
scheme.{28]

Neighbourhood character vaiye

64. Neighbourhood character is gssentially the combination of the public and private realms and the way these come together {0
Bive an area its own particular character,

65. The scale of the buildings in the Brighton civil precinet, their disparate architectural forms, their strong sireet presence and
clear non-residential function set them apart from the domestic scale of surrounding residential areas. Khyat’s Hotel holds
its owa in this context. Despite its alterations over the years, il maintains the form of a traditional 19th century hotel building
and its public character.

66. We consider that the dominant presence of Khyat’s Hotel in this streetscape, adjacent to the police station and opposite the
Town Hall, mark the infersection of Wilson and Carpenter Streets as a significant intersection. The neighbourhood character
values of Khyat’s Hotel derive from its physical form, its absence of setback, the contribution it makes to this intersection,
and its role in establishing the public or civil character of the broader Brighton civil precinct.

67. The Neighbourhood Character Policy in the Bayside Planning Scheme “builds on the objective of Clause 21.05-3 of the
Bayside MSS by ensuring that devetopment complements and respects the existing and desired future character of
residential arcas™ [29].

68. Khyat’s Hotel is included in Precinet B2 in the Bayside Neighbourhood Character Policy. This is a large residential area
where the objective of the precingt is 1o “encourage the retention of dwellings that contribute to the valued character of the
Precinet in the design of development proposals,”

69. However, is policy|30f 10 take into account:

© The extent to which the characteristics of the built and natural environment in the immediate vicinity of the site may
determine a preferred future character that is different from that applying to the remainder of the precinct in which
the site is located.

© Whether the sile is located within a residential opportunity area as shown on the Strategic Framework Plan of the
Municipat Strategic Statement and the extent to which this may alter the relevance of the design responses to
consideration of the proposal.

70, We consider that the preferred future character for Precinet B2 is more relevant to the predominant residential component
of the precinet than to the Brighton civil precinet, even though it falls within Precinet B2, We consider the Brighton civil
precinet has a quite different neighbourhood character to the rest of the residential component of the precinct. The
neighbourhood character value of Khyat’s Hotel (or any replacement building) should not be Judged by reference to the
preferred future character for Precinet B2, but by reference to the character of the civil precinet jtself and the fact that this
sile is within a residential opportunity area,

71, The council agreed with this approach,

72. Ultimately, any policy should be applied having regard to the objectives it seeks to achieve. In this case, we consider that
the most refevant objective is to “retain and enhance the identificd clements that contribute 1o the character of the
area.”[31] Khyat’s Hotel is such an clement,

WILL DEMOLITION RESULT IN A LOSS OF THESE VALUES?

73. We consider that the response to this question is ‘yes” - demolition of Khyat's Hotel will result in a loss of its social
significance, historical significance and neighbourhood character vatues. Pard of the cultural identity and sense of place of
Brighton would be lost by its demoition.

WHAT URBAN DESIGN CONTRIBUTION DOES THE REPLACEMENT BUILDING MAKE?

74. Craig Czarmy pave evidence on behalf of the council about urban design. He considered that the proposed permit
amendment constitutes a substantial and unaceeptable change 1o the approved scheme, resulting in an adverse
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neighbourhood character and urban design outcome. Under the existin

suberdinate (o the traditional Khyat’s Hotel. Under the a

would compromise the important relationship between traditi

integrity and character of the Wilson Strect streelscape.
75.

the hotel sile. However, we disagree with him that
The front of the new building is set back from the
police station still sits slightly forward of it. There
appropriate setback for the new building,

It is common ground that the hotel building is
hearts and minds of the community as a “plac
four walls ~ a meeting place and focus for community
front boundary, forward of the police station is, in Mr
hotel building as an external and tangible expression of
But in many respects this misses the point about the h
our view, only mock or insulf the memory of the place a

any n

76. sirect

77.

78.

hotel’s significance cannot be evoked simply by siting the new buil

existing external fabric, even with a different use, is nece
the memories it evokes,
In our view, it does not maiter that the existing hotel is
Perhaps #ts prominent siting relative to the police station,
community — despite the greater aesthetic significa
However, if the existing building is removed, we a
police station, which is of recopnized heritage significanc
for this position, These policies are based primarily upon
relationship of new buildings to them. 1t is appropriate th
visual appraisal taking into accou
of the precinct.
Mr McGurn proposed various setbacks and modifica
not be acceptable. We consider that:

© The new building is too homogenous and linear
uncharacteristic response takin
The design detailing of the facade is poor
buitdings in the immediate vicinith, The overall ¢
strongly vertical patierns found within the police

79.

80.
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o]
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DO THE URBAN DESIGN VALUI
BUILDING?

82. The design of the new building re
design was predicated on retainin
design that was intended to be a transition between “the
vertical facades of the hotel, and the residential dw.

83. Without the hotel, we consider that more is warran
streetscape terms. Ultimately, the construction of a new
few. It will generate no new social significance in terms
significance will be limited to its own architectural meri,

84. Whilst competent enough, we do not consider that the architectur
will, in the future, become a building that is highly valued by

for. It fails to achieve the objectives identified in the M
appropriate to Bayside’s character™; ©

]

and enhances local character™ )33

85. In conclusion, we do not consider that the urban de
loss of the hotel building in urban design terms, and

If we leave aside the issue of demolition and consider the repk
the proposed design of the new building is too homogenous ar

olel’s significance. T

pree with Mr MceG

nt streetscape and neighbourhood ch

g into account the siting and proportions of other b
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g the front portion of the hotel building as the dominant streetsc
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ew buiiding on the hotet site should have no front setback.

in & staggered arrangement, although the closest element next to the

was considerable discussion at the hearing about what would be an

not significant on aesthetic grounds, Rather, the hotel is significant in the
e’ and for what it has
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Ciarny’s view, a means of replicating the familiar location of the
its physical importance to the contmunity,

provided in social terms for nearly 150 years inside its

0 site the new building on the boundary would, in
as accurred inside its four walls over many years. The
ding on the boundary. Symbolicaily, retention of the

rder to salvage something of the place’s significance and

nd what h

ssary in o
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nee of this neighbouring building,
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lesign
statio

the ho
note th

0% of the total site area.

S OF THE REPLACEMENT BUILDING OUTWEIGH THE LOSS OF THE HOTEL

plicates the design of the residential building under the existing permit. However, this

ape element. It was a

large scale non-residential buildings, including the harder edged

ellings in Wilson Street.”}32}
ted for this site given the sensitivities of its location in heritage and

building and its use for five apartments will only benefit a selegt

of what happens inside #ts four walls. Rather, any future

raf expression of the new building is of such a quality that it
the communily archilecturafly and considered worth fighting
quality design which “contributes 10 a sense of place

. character and heritage”; and “maintains, strengihens

S of

sign values of the new building are so good that they will outweigh the
its loss in cultural identity and neighbourhood character terms,

SAFEGUARDING THE SOCIAL SIGNIFICANCE OF KHYAT’S HOTEL

86. This case is not about protecting the use of Khyat's as a
not compel the continuation of the existing use. Whilst it
we can deal with, except 1o make the following observ

87. We recognise that even if the building form of Khyat’s I
as a hotel. Nevertheless, if the buils form is ret
significance will be preserved. If the built forn
identity of Khyat's left. But if the hotel is demolished, th
gone forever,

CONCLUSION
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hotel. Fhe permit does not relate to use and, in any event, could
was an issue of concern to the many objectors, it is not a matter

alions.

lotel is retained, this will not necessarily guaraniee its continued use

ained, there js a possibility that the use may continue and its social
1 is retained and the use is changed, there will still be a vestige of the cultural

en its cultural identity and the sense of place created by #t will be
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